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RECENT AMERICAN DECISIONS. 

Supreme Court of Louisiana. 
LYMAN V. TOWNSEND. 

The rent of a dwelling for the purpose of keeping a brothel may be recovered 
from the lessee, by suit, if the statute and the city ordinances authorize the 
keeping of brothels. 

This was a suit on a contract of lease. The plaintiff alleged 
that he leased to the defendant a house in New Orleans, on 
Custom-house street, for a term of five years from December 
1, 1866, at the rate of $200 per month, payable in advance; 
and that the defendant failed to pay the rent in accordance 
with the contract. He seized provisionally the furniture in 
the house in virtue of his lien as lessor. 

The defendant averred that, in conformity with her engage- 
ment, she paid the rent at the rate of $200 per month, up to 
the first of February, 1868, and since that time she had paid, 
by agreement with and consent of the plaintiff, $150 per 
month, as compensation in full for the rent per month. She 
further alleged that the building that she leased from plaintiff 
was used as a house of prostitution, and intended so to be used 
at the time the lease was made, and that with the knowledge 
and consent of the plaintiff; that the contract was void, as being 
one reprobated by law and contrary to good morals. 

There was judgment in the court below of non-suit, and the 
plaintiff appealed. 

J. S. Whitaker, for plaintiff. 

L. Madison Day, for defendant. 

The opinion of the court was delivered by 

Taliaferro, J. — It will, in the first place, be proper to in- 
quire whether the keeping of brothels or houses of prostitu- 
tion is prohibited by law. By the Statutes of 1855, relative 
to crimes and offenses, page 144, section ninety-two, under 
the head of offenses against public order, health and police, it 
is enacted : " That whoever shall be guilty of keeping anv 
disorderly inn, tavern, ale house, tippling house or brothel, 
shall suffer fine or imprisonment or both, at the discretion of 
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the court ; and the offender may likewise be adjudged to for- 
feit his license to keep a house of public resort or entertain- 
ment." The prohibition here expressed is not against the 
keeping of houses of the kind mentioned, but against the keep- 
ing of disorderly houses of the character specified. 

In the case of the City of New Orleans v. Eliza Castello 14 
La. Annual 37, this court said, in reference to this ninety- 
second section of the act of 1855, that it does not prevent the 
city from levying a tax upon boarding-houses kept for these 
people (meaning lewd women), provided they do not license 
disorderly houses of this class. The city heretofore levied 
"an annual license tax of two hundred and fifty dollars upon 
each and every person keeping any house, room or dwelling, 
for the purpose of renting rooms to or boarding lewd and 
abandoned women." 

Whether such license tax is now enforced or not we are 
not apprised. The city clearly has the right to enforce a 
license tax of that kind. It appears that, by ordinance of the 
city, certain districts and localities are defined within which 
alone the keeping of houses of the class mentioned in the 
ninety-second section of the act of 1855 is permitted, and it 
is shown that the house leased by the plaintiff to the defend- 
ant is situated within one of these districts. It seems, then, 
that no law of this State prohibits the disreputable calling or 
occupation which the defendant in this case is not slow in 
admitting that she is engaged in. It permits such trade or 
occupation on the condition that it be prosecuted in an orderly 
manner, and within certain specified limits. 

Homes are indispensable for the shelter and lodgment of 
the persons so employed. Is it unlawful for the owner to 
lease a house for such a purpose ? If his fate be so cast that 
his buildings fall within localities in some sense degraded by 
the lawmaker, subjecting them to the annoyance of public 
brothels, should he be debarred from deriving revenue from 
the lease of his buildings to be used for such establishments? 
He is required to pay a pro rata tax upon his property, which, 
it might be, from its unfortunate location, could not be leased 
for any other purpose. The question may be answered by 
recurring to the right we find that persons of the class of the 
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defendant possess under the law to keep houses of ill fame. 
With that right they are impliedly vested with the right to 
buy or lease buildings for their business. 

The right to lease a house to be used for the purposes of a 
brothel implies a corresponding right to the owner to let a 
house for that purpose. 

Contracts for such purposes are repulsive to the moral 
sense, but when allowed by law, what warrant is there for de- 
claring them null as being contrary to good morals ? Courts 
have not to deal with the question whether laws sanctioning 
contracts of the kind are wise or unwise ; upon the legislator 
is imposed that difficult and ungrateful task. It is for him 
to encounter the danger of passing between Scylla and 
Charybdis. It is for him in pondering the vexed problem to 
view society just as it is and not as we desire it should be. 
His trouble in this direction is that he can raise man's moral 
standard no higher than his physical condition will permit. 
It is for him to divine in regard to these things, whether from 
necessity great evils must not be tolerated in order that greater 
ones may be avoided — whether he should mitigate, even if it 
be at the expense of enactments offensive to the moral sen- 
timent, deep-rooted evils which he is unable successfully to 
combat. Upon such a basis many of the strong thinkers 
of the present day are inclined to legislate. 

In the case now under consideration, if we should decide 
the issue adversely to the plaintiff there would be presented 
the awkward anomaly of the defendant being able legally to 
lease the plaintiff's house for disreputable purposes, and after 
having used it for many months, avoid payment according to 
contract by openly avowing her own turpitude, in pleading 
in defense her violation of morals in the use to which she put 
the premises leased. To annul the contract in the interest of 
defendant would seem to outrage morals at least as much as 
it would to enforce it in behalf of the plaintiff. 

As opposed to the views here intimated, we are referred to 
the decision of this court in the case of Kathma v. Walters, 
22 La. Annual, page 54. The opinion in that case, 
after a more thorough and deliberate consideration of the 
subject, we are not inclined to sustain. In the case at bar, 
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we think that the plaintiff should prevail. It is therefore 
ordered that the judgment appealed from be annulled, that 
the plaintiff have judgment. 
Howell, J., dissented. 

The foregoing decision cannot faU to of her larger cities probably, certainly 



be regarded by the profession as one of 
interest. It is not discussed much, 
with regard to the decisions upon 
other analogous questions, except in 
the State of Louisiana. Indeed the 
American decisions are now becoming 
so numerous, and are placed so much 



in Paris. And we need feel no horror 
that the highest judicial tribunals of 
one of the American States should so 
construe its statutes and municipal or- 
dinances as to recognize the legalized 
existence of brothels within its limits. 
And if so, we do not see how any good 



upon first principles, without regard to lawyer can object much to the sound- 
authority, that we can scarcely require ness of the foregoing opinion, so far as 



any State to depart from that rule. 
And we may pursue a somewhat simi- 
lar course in discussing the case. 

It is conceded, in the opinion, that 
the contract was made in furtherance 
of a business entirely "repulsive to the 
moral sense." As a general rule, such 
contracts must be held illegal and not 
enforceable in the courts. We are not 
surprised, therefore, to find in this case 



the principle of the decision is con. 
cerned. 

Some of the arguments of the learned 
judge— where he urges the unreason- 
ableness of allowing the defendant to 
allege her own turpitude in defense of 
the action— if carried to their logical 
consequences, must subvertall defenses 
against actions founded upon illegal 
contracts. But the very point of the 



that the court below held the contract decision seems to us most unquestion- 

to be illegal, and the action not main- able. If the statute against keeping 

tainable,and that some of themembers disorderly brothels is fairly to be con- 

of the Supreme Court were of the same strued as allowing such as are not of 

opinion. The keeping of such houses that character ; and especially if the 

is declared a public offense in most of municipal authorities may legally, and 

the States, punishable by confinement in fact, enforce the payment of a license 



in the penitentiary. Great efforts, by 
the philanthropic and the patriotic, in 
all countries and all ages, have been put 
forth for the suppression of the evil ; 
and failing in that, to restrict its evil 
influences within the narrowest limits. 
But we are not aware that any thought- 
ful mind is becoming more hopeful of 
success as time advances. It existed 
two thousand years ago, in the most 
refined cities of the Roman empire, 
and, as we may justly infer, no doubt, 
from the most expressive insignia 



duty upon the keepers of such houses ; 
and again, if such places, by municipal 
law or ordinance, are restricted within 
prescribed limits,in the towns and cities 
thus recognizing their legality within 
such bounds, it must follow, that the 
owners of household property within 
those limits must be allowed to lease 
it to the keepers of such places, since 
they could possibly put it to no other 
use, unless they hired parties to carry 
on the business, and thus indemnified 
themselves for the use of their property 



found upon the houses devoted to such by the returns from such discreditable 



purposes, in the remains of buried 
cities, lately excavated, under some 
police regulations, probably amount- 
ing to a license. It still exists in mod- 
ern France, or did under the empire, 
under the strictest s ur veillance and con- 
sequent allowance of the police, in most 



traffic. It is in vain to suppose that a 
dwelling within the limits thus devot- 
ed by the civil authorites to this 
scourge of humanity could possibly be 
applied to any more redeeming or 
creditable use. 
We need say nothing more upon the 
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point that all transactions of an im- 
moral character are not necessarily 
illegal. Many countries have suppos- 
ed themselves compelled to allow an 
inferior species of immorality in order 
to prevent a greater. Public wars, the 
great source of expenditure, in most 
modern nations are indeed nothing less 
than wholesale murder, rapine and rob- 
bery, legalized by the authority of the 
nations engaged, all which are among 
the most flagrant immoralities, as is 
well recognized by these same nations. 
The English nation have felt compel- 
led to tolerate many practices in their 
Indian-empire, which could not be 
tolerated for a moment in the United 
Kingdom. And the slave trade, which 
was tolerated by our national consti- 
tution, was regarded as so far legalized 
as to form a valid consideration for con- 
tracts. 

And the price of slaves in the Slave 
States, while slavery existed, was 
always recognized as the proper basis 
of contracts. And such contracts were 
held enforceable in the Free States by 
virtue of the clause in the United States 
constitution recognizing the validity 
of slave property. And such contracts, 
viz. : for the price of slave labor, or of 
the slaves themselves, made within the 
Slave States, before slavery was abol- 
ished, are still held valid and now en- 
forceable by action at law, even where 
slavery does not exist, and is not re- 
cognized in any sense. Shaw, Ch. J., 
in Commonwealth v. Aves, 18 Pick. 193, 
198. But a contract made in a foreign 
country, based upon the consideration 
of slavery or prostitution, or any thing 
else not regarded as moral by our law, 
although entirely valid by the law of 
the country where made, could not be 
enforced here, since the maintainance 
of actions upon such contracts in our 
courts would afford an evil example to 
our own citizens. Story's Conflict of 
Laws, §§ 267a, 2576, 258/, and cases cited. 
But there will be no such objection to 
allowing actions to be maintained in 
our courts upon considerations not 
eontrary to good morals or sound 



policy, provided they are valid where 
made, although prohibited by statute 
here. Kentucky v. Bassford, C. Hill, N. 
Y. R. 526. For the decisions against en- 
forcing foreign contracts, in conflict 
with the domestic policy of a nation, 
see Story Conn. Laws, § 259 and cases 
cited. The general subject of illegality 
in contracts, with reference to the 
cases, will be found somewhat dis- 
cussed in Tewitt v. Bartlett, 21 Vermont 
Reports 181. But the very point here 
is whether contracts founded upon 
considerations recognized by the 
statutes of the State where made, can 
properly be declared illegal there on the 
ground that such consideration is con- 
tra bonos mores. Lord Ellbnborotjgh 
said in Langton v. Hughs, 1 M. and S. 
593 : "It may be taken as a received rule 
of law, that what is done in contraven- 
tion of an act of Parliament cannot be 
made the subject matter of an action." 
And we think it safe to afflrm that the 
converse of the rule is equally true. 

If the transaction is clearly recogniz- 
ed as valid, and allowable by an express 
statute, or if the government lawfully 
levy a revenue for license to exercise 
the business, the question of it being, 
or not being, consistent with good 
morals is thereby forestalled, and can- 
not be entertained by the court. Some 
men consider, in the utmost sincerity 
and simplicity, that every sale of spirits 
or wine is, ipso facto, immoral, to such 
an extent that no statute can legalize 
it. If such an one happens to be the 
final judge upon a contract founded up- 
on such a sale, under license from the 
State, is it competent in such a case for 
the j ldge to follow his own sentimen- 
talities upon the subject, in, defiance 
of the statute, and declare the contract 
void? We think few thoughtful men 
will claim any such extreme applica- 
tion of the rule contra bonos mores. 
And the present case seems to be er„ 
tirely of that character, in principle, 
although far less doubtful in its gen- 
eral character of immorality, aside 
from the statute. 

I. F. K. 



